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Template for Consortium agreements where the Research Council of Norway is the primary source of funding and NTNU is the project owner

(projects with funding from the Research Council of Norway) 

	The template shall be used when:

· NTNU is the institution with project responsibility

· the Research Council of Norway (hereafter, the Research Council) contributes funding

· the Project is defined as a collaborative research project, for example a project defined as Knowledge-buliding projects for Industry (previous known as KMB agreement)   

The template must not be used in connection with:

· Commissions. These are projects that NTNU undertakes in exchange for consideration (payment) from one or more external commissioning parties, with a claim for deliveries (with counter-performance) through entry into an agreement/a contract. When an activity is funded on a commission basis, the commissioning party shall cover all the direct and indirect costs that the commission entails, and NTNU shall be able to document this.

· Donations

· Projects that do not receive funding from the Research Council

This agreement template is based on:

· The Research Council's template for Consortium agreements

· The Act relating to Universities and University Colleges [Lov om universiteter og høyskoler] (laid down by the Ministry of Education and Research, last updated on 12 December 2008 with effect from 1 January 2009)

· Circular F-20-07 from the Ministry of Education and Research "Reglement om statlige universiteter og høgskolers forpliktende samarbeid og erverv av aksjer" ("Regulations regarding binding collaboration and acquisition of shares by State universities and university colleges") 

· Instructions for financial administration at the Norwegian University of Science and Technology (NTNU) (stipulated by the Rector of NTNU with effect from 1 March 2006)

· NTNU Board resolution from 27 March 2008 to endorse the Research Council's "Common IPR policy for Norway's universities" 

· NTNU Board resolution of 8 October 2009 regarding delayed publication of research results



	


TERMS OF CONTRACT FOR CONSORTIUM PROJECTS WITH MAIN FUNDING FROM THE RESEARCH COUNCIL AT THE NORWEGIAN UNIVERSITY OF SCIENCE AND TECHNOLOGY (NTNU)
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Contracting parties

XXX AS ("XX")

and

YYY AS ("YY"),

and

Norwegian University of Science and Technology (NTNU) 

through the Department of Materials Science and Engineering 

NTNU is hereinafter referred to as the "Project Owner".

XX, YY, NTNU and the Project Owner are hereinafter referred to as 

"the Consortium Participants".

1
Definitions

Activity with Sponsored Funding: Activities in which NTNU receives support with no claim for counter-performance (i.e., deliveries of products and services against payment) on entry into the contract, cf. Circular F-20-07 from the Ministry of Education and Research "Reglement om statlige universiteter og høgskolers forpliktende samarbeid og erverv av aksjer" ("Regulations regarding binding collaboration and acquisition of shares by State universities and university colleges").
Background: The knowledge, including Intellectual Property Rights, that the Consortium Participants bring into the project. 

Breach of Contract: Any violation of the obligations under the Contract, i.e. any defect, delay, incorrect delivery, and the like, is regarded as breach of contract.

Commercial Utilization: Direct or indirect use of Project Results in the development and marketing of products/services or processes based on Project Results, or the transfer and/or licensing of use of Project Results to third parties, with the exception of publication through publishing houses. 

Consortium Agreement(s): Agreement(s) that govern inter alia working methods, rights and obligations between the Project Owner and Partner(s) that undertake to participate in the Project. In the main agreement between the Project Owner and the Research Council (Appendix x to this agreement), such agreement(s) will be referred to as collaboration agreement(s).

Consortium Participants: Institutions, companies and enterprises (with designated individuals, if applicable) that the Research Council, in its contract with the Project Owner, has stipulated are under obligation to provide professional and/or financial resources for the implementation of the project. In the main agreement between the Project Owner and the Research Council (Appendix 1 to this agreement), the Consortium Participants will be referred to as partners.

Force Majeure: Unforeseeable and exceptional circumstances beyond the Parties' control. 
Funding Plan: A list of the expected actual income for the project. 

Grant Application: Request submitted by NTNU for funding for a project. 

Intellectual Property Rights: All rights to technical solutions, methods, processes and procedures, regardless of whether or not these are or may be patented, as well as all copyrights and rights to trademarks, design, plant species, databases, integrated circuit layout designs, drawings, specifications, prototypes, trade secrets and the like.

Knowledge-buliding projects for Industry: Knowledge-building Projects with User Involvement (previous known as KMB-agreement)

Project Accounts: Accounts kept by NTNU to record the Project’s actual income and expenses. 

Project Description: Scientific and administrative plan for the performance of the Project. 

Project Manager: The individual who is authorized to represent and assume obligations on behalf of the Project Owner with regard to the scientific progression and the implementation of the Project. 

Project Owner: NTNU, which is responsible for ensuring that the Project is carried out in accordance with the contract with the Research Council. 

Project Period: The time span during which the Project is to be performed, as specified in the agreement document. 

Project Plan: Scientific and administrative plan, including the Project Description and Funding Plan, budget and resource plan, for implementation of the Project. 
Project Results, irrespective of whether the results are protected by law or not. 

Project Team Member: Person who is to work with or on the Project.

Project: The overall activities encompassed by the grant application/the overall activities covered by the contract once it has been signed. 
Special Terms of Contract: Conditions that are agreed specially for the individual project and that are part of the Contract.

Working Days: Every day except Saturdays, Sundays, and Norwegian public holidays.
2
The Consortium Agreement – scope, purpose and relationship to the contract

2.1 
This Consortium Agreement governs the relationship between the Consortium Participants in a project for which the Project Owner, on behalf of the consortium, has been awarded public-sector financial support to carry out the Project (for example, from the Research Council). The Consortium Agreement governs the organization and implementation of the Project, as well as the rights and obligations of Consortium Participants. This Project is entitled (project name and number here). The Consortium is not a separate legal entity and shall not act as such with regard to the outside world. 

2.2
The parameters of the Project, including the terms and conditions for support from the Research Council, the scope of the support, the Project's objective, the Project Description, Funding Plan and reporting requirements are stated in the contract between the Research Council and the Project Owner. 

Appendix 1: 
Contract between the Research Council and the Project Owner. 

In the event of any contradiction between the contract and this Consortium Agreement, the contract shall have priority. The following attached documents shall also be part of the Consortium Agreement between the Consortium Participants: 

Appendix 2: 
The Consortium Participants' interest in and competence related to participation in the Project.

Appendix 3: 
The individual Consortium Participant's obligations to the consortium to perform research activity and/or provide financial resources in accordance with the Project Description and Funding Plan for the Project


Appendix 4: 
The Background of the Project in the form of material contributions and Intellectual Property Rights brought to the project by the individual Consortium Participant

Appendix 5:
List of affiliated participants.

Appendix 6: 
Description of the individual Consortium Participant's defined area of use in this Project

2.3 
Each Consortium Participant is required to contribute resources to the implementation of the Project and the fulfilment of the contract pursuant to the duties and obligations specified in this Consortium Agreement, the Project Description and the Funding Plan. The Consortium Participants bear mutual responsibility for implementation of the Project and for achieving the results outlined in the Project Description. 

2.4
The Consortium Agreement comprises this signed agreement document with ........ appendices, cf. Section 2.2.

3
The Consortium Participants, the consortium's Board and the administration

3.1
Original Consortium Participants


Project Owner


NTNU




Organization Number: 974 767 880 

Other Consortium Participants

Name of the institution/enterprise:

Organization Number:

Name of the institution/enterprise:

Organization Number:

3.2
New Consortium Participants


The consortium's Board (hereafter, the Board), cf. Section 3.4 below, takes decisions on the inclusion of new Consortium Participants, which, subsequent to acceptance, will have the right to be represented on the Board. Such decisions call for the unanimous approval of all Consortium Participants and require that the new Consortium Participant becomes party to the Consortium Agreement and signs a separate agreement under which the new Consortium Participant undertakes a commitment to:


-
perform its own R&D activity related to and relevant for the project, as defined in more detail in Appendix 2 to the Consortium Agreement, and/or


-
contribute financial resources and/or its own R&D efforts, free of charge, to activities in the Project, as defined in more detail in Appendix 3 to the Consortium Agreement. 


New Consortium Participants shall be approved by the Research Council pursuant to Section 2.2 of the Research Council's General Terms of Contract.

3.3
The withdrawal of a Consortium Participant

3.3.1
A Consortium Participant may request to withdraw from the consortium, and thus to abdicate its rights and be exempted from its obligations pursuant to the Consortium Agreement. The request must be submitted with a minimum of six months' notification to the Board and must be approved by the Board and by the Research Council.

3.4
The Board and the administration

For small consortia, it may be adequate to appoint a steering committee. Larger consortia may find it productive to have a general assembly with membership from all the participants and a Board which consists of a smaller group of selected participants. The Project Owner's representative may be the chair of the Board. Larger consortia may find it productive to have a general assembly with membership from all the partners and a Board which consists of a smaller group of selected Consortium Participants.

3.4.1
The consortium shall have a Board/steering committee and a Project Manager.

3.4.2
The consortium Board shall ensure that the intentions and plans underlying the contract for the project are fulfilled, and that the activities set out in the Project Description and the Funding Plan are completed within the approved time frame. The Board will further ensure that the interaction between the Project Owner and the other Consortium Participants functions smoothly. The Board elects its chair itself.

3.4.3
Each Consortium Participant is entitled to appoint one member to the Board. 

Consortium Participants are free to replace Board members, but are required to keep the Project Manager informed of who is representing the Consortium Participant.

3.4.4
The Project Manager will be appointed by the Project Owner. The Project Manager is responsible for the day-to-day activities of the Project and reports to the Board.

3.4.5 
The Project Manager will summon the Board to meetings with reasonable notice, usually no less than two weeks prior to the meeting date. The convening letter should be accompanied by an agenda and the documentation needed to consider and decide the items on the agenda. 

3.4.6
The Board has a quorum when more than half of the members are present or participate in the Board's deliberations. The Board's decisions will normally be agreed on unanimously among the members that are present or participate in the Board's deliberations. In ongoing matters that do not affect the individual Consortium Participant's rights under the Consortium Agreement or the contract, the Board may take decisions by a 2/3 majority.

4
Consortium Participants' R&D activity and/or financial support

4.1
The interests and competencies of the Consortium Participants constitute the basis for their participation in the Project and the contract with the Research Council. These interests and competencies are described in more detail in Appendix 2.

4.2 
Each Consortium Participant shall perform the R&D activity, if any, that the party in question has undertaken pursuant to the Project Description, and/or provide the financial support specified in Appendix 3.

4.3 
With the approval of the Board, a Consortium Participant may assign parts of the R&D activity for which it is responsible to an appropriate subcontractor. This does not release the Consortium Participant from its obligations to the other Consortium Participants. 

4.4 
In the event a Consortium Participant does not perform the agreed R&D activity in a satisfactory manner, the Board may decide to transfer responsibility for the work in whole or in part to another Consortium Participant, based on specified terms and conditions. Such a transfer does not release the Consortium Participant in question from its other obligations pursuant to Appendix 3.

5
Location, personnel responsibility and agreements with employees and other affiliated partners 


The Consortium Participants agree to establish by contract the location of the research activities and the manner in which the employer's responsibility will be handled for staff affiliated with the Project. Under normal circumstances, employer responsibility and employment shall not be changed for employees who participate in the Project.

The Consortium Participants undertake a commitment to sign any agreements with owners, employees (including individuals with several employment relationships), partners, sub-contractors, and others that are required to fulfil the relevant participant's obligations under this agreement, including measures to ensure the necessary transfer of Intellectual Property Rights. 

6
Working plan, reporting and payment

6.1
In order to render more concrete and follow up the measures in the Project Description, an annual working plan shall be drawn up as a point of departure for the technical and financial implementation of the Project and to stipulate the obligations of the various Consortium Participants, cf. Section 4.2 and Appendix 3. Working plans are adopted by the consortium Board. The revised annual working plan also forms the basis for reports to be submitted to the Research Council.

6.2 
The Project Owner is responsible for coordinating the scientific and financial reporting to the Research Council. Consortium Participants shall without undue delay submit all Project Results, reports, accounting documentation and other documents that the Project Owner requires to fulfil its obligations to the Research Council.

6.3 
The Project Owner is responsible for ensuring that funds disbursed by the Research Council are managed in compliance with the contract, pursuant to the guidelines laid down by the consortium Board. The same applies to the disbursement of funds to be paid to the Consortium Participants. 

7
Background 

7.1
The Background of the project shall be described in a separate appendix to the Project Agreement (Appendix 4). The ownership of the Background will be maintained by the Consortium Participant that brought it into the Project.

7.2 
Any Consortium Participant wishing to contribute further Background during the Project Period shall notify the other Consortium Participants of this. Any request put forward for Background to the Project shall be approved by the Board, and relevant appendices shall be updated continuously.

7.3 
Any results from the Project that do not comprise Background pursuant to Appendix 4 and are not approved by the Board as Background pursuant to Section 7.2 will automatically be assigned the status of Project Results. If relevant Intellectual Property Rights or know-how has not already been recorded in Appendix 4, the owner of such  may put forward documentation that such Intellectual Property Rights or know-how are from an earlier date than the Project Result, and shall be subject to possible approval and registration by the Board in accordance with Section 7.2. 

7.4 
For the duration of the Project Period, the Consortium Participants shall have access at no charge to the other Consortium Participant's Project Background that is necessary for the implementation of their own work in the project.

7.5 
If a Consortium Participant desires commercial access to relevant Project Background, this can be negotiated on commercial terms. A condition for such access is that the Consortium Participant is willing and able to provide such commercial access to Background. 

8
Project Results

8.1
Ownership rights to Project Results

Each Consortium Participant has the right of ownership to Project Results that the Consortium Participant generates on its own.

NTNU has ownership rights to all Project Results that NTNU generates on its own or together with other Consortium Participants.

8.2
User rights to Project Results

For the duration of the Project Period, all Consortium Participants shall have user rights at no charge to Project Results that are necessary for implementing the Project.

A Project Result shall be communicated in writing to the Board and the other Consortium Participants within 1 month after it has been identified. Within their defined area of use, cf. Appendix 6, Consortium Participants are granted non-exclusive user rights, free of charge, to Project Results that are necessary to Commercial Utilization of their own Project Results. 

For Project Results that are not necessary for utilization of own Project Results in Section 8.2, second paragraph, Consortium Participants are granted a preferential right to negotiate for Commercial Utilization of a Project Result within its defined area of use, cf. Appendix 6. Preferential rights must be exercised by means of a written enquiry to the Project Owner within 3 months after the Project Results have been reported to the Consortium Participants. Negotiations for an agreement on Commercial Utilization must be concluded within 6 months from the date on which written notice of the desire to exercise the preferential right has been given. An agreement shall be signed on commercial terms, having regard to both the commercial potential that may exist and the respective contributions of the Consortium Participants in question to the Project Results and contribution to the Project. 

Preferential rights to Commercial Utilization are in effect for up to 3 months after the end of the project. 

All agreements on Commercial Utilization shall include a commitment to activity in relation to defined milestones.

NTNU is in any case entitled to use all Project Results for all teaching and research purposes.

8.3
Affiliated Consortium Participants

Rights that accrue to a Consortium Participant pursuant to Section 8 shall be transferable to companies belonging to the same group or other existing or future associated companies as specified in Appendix 5.

9
User rights for participants that join or withdraw from the consortium


9.1
New Consortium Participants

All Project Results produced prior to the time at which a new Participant has become a party to the Consortium Agreement will be considered Background in relation to the new Consortium Participant. 

9.2 
Consortium Participants that withdraw from the Consortium 


9.2.1 
User rights of a Consortium Participant in Breach of Contract

The user rights of a Consortium Participant in Breach of Contract, as well as that Consortium Participant's entitlement to submit a request for such user rights, shall cease immediately from the time that the Consortium Participant in breach receives the formal notification from the Board that its participation in the consortium has been terminated. 

9.2.2 
Consortium Participant that is not in Breach of Contract
A Consortium Participant that freely withdraws from the consortium and has the consent of the other Consortium Participants to do so may keep the user rights under Sections 8.1.1, 8.1.2, and 8.2.3 to Project Results produced up to the date of termination of contract.

9.2.3
Rights of remaining Consortium Participants:
All Consortium Participants that withdraw from the Consortium Agreement shall continue to surrender user rights in accordance with the contract and the Consortium Agreement as if that participant had remained a Consortium Participant for the duration of the Project.


10
Publication of Project Results

Pursuant to the Act relating to Universities and University Colleges of 1 April 2005, it is not allowed to agree upon the Project Results being kept permanently secret and unpublished.

The Project Results shall be published, normally through publication in scientific journals, professional meetings and conferences, non-academic articles and the like. 

In terms of an NTNU Board resolution (S-sak 10/09), any request for postponement of publication, in which NTNU employees have contributed fully or partially, shall be considered by the Rector of NTNU. The Rector of NTNU may consent to postponement of publication for up to 6 months, with an option for a further 6 months when there are legitimate grounds for this. The maximum limit of 12 months is not to be used as a standard procedure. In any event, publication shall take place as soon as possible. 

The Sponsor shall be notified of plans for publication at least 35 Working Days before the planned date of submission. 

The Consortium Participant may, within 20 Working Days after receiving notification of the plans for publication, give notice in writing to NTNU that postponement of publication is requested. This notification must describe how the Consortium Participant believes that the planned publication will destroy or reduce possible Commercial use of the Project Result, or why a postponement as requested is necessary for the protection of Intellectual property Rights, or why publication is in direct conflict with the Consortium Participant's commercial interests. The notification must also specify which elements in the planned publication the Consortium Participant wishes to change. 

Together with the Consortium Participant and relevant authors, the Project Manager shall within 15 Working Days attempt to find acceptable adjustments to the planned publication, or alternatively request NTNU for postponement of up to 6 months from the date on which notification from the Consortium Participant was received. 

NTNU shall consider each request for postponement of publication as soon as possible.  

In the cases in which NTNU approves postponement of publication, the Consortium Participant may within 30 Working Days before NTNU's approved date for delayed publication give written notice to NTNU requesting a further 6 months' postponement. NTNU shall consider such an enquiry within 10 Working Days.

11
Confidentiality

The Consortium Participants may communicate confidential information to other Consortium Participants, either in writing or by other means in permanent or electronic form.  All the participants in this Consortium Agreement agree to protect such information in relation to the terms in Section 11 of this Agreement, and accept that such information is to be treated in confidence and that the recipient of such information will not copy, change, modify, or distribute such information without the written consent of the holder of the confidential information. 
 
The participants also agree on the following with regard to confidential information received from another participant or the representative of another participant:


a) 
 not to give any confidential information to any third party other than this party's directors, managers, employees, representatives and agents who are working with the Project, except when the Consortium Participant may publish research results in accordance with Section 10 above, 


b) 
to examine and use the confidential information only in activities related to the Project. 


The Board/steering committee of the Consortium shall be informed of any other confidentiality agreements entered into before the date of this Consortium Agreement by a Consortium Participant with another party that has implications for the Project.

The above-mentioned obligations shall not impede publication when:

(i) 
it is required by law, provided that the Consortium Participant that wishes to publish confidential information, to the extent possible, consults with the other Consortium Participants and the Board in connection with the extent and form of such publication, 

(ii)
 at the time of publication, the information had been published or was by other means generally available to the public,

(iii) 
the information was already in the possession of the receiving Consortium Participant, or 

(iv) 
the information was developed independently of the receiving Consortium Participant.

12
Notice of loss and damage

12.1
Each Consortium Participant shall report to the Board/steering committee and the Project Owner any claim for indemnification or the like related to the Project or sub-projects that has been filed against the Consortium Participant. 

13
The agreement's validity, dissolution of the consortium, interpretation, etc. 

13.1 
The agreement will enter into force upon being signed and will continue to apply in its entirety until the consortium is dissolved. Subsequent to the dissolution of the consortium, the provisions in Sections 6 - 12 will continue to apply between the Parties.

13.2
The Consortium will be dissolved at the conclusion of the Project Period pursuant to the contract between the Research Council and the Project Owner, unless the Board decides otherwise.

13.3 
This agreement is subject to Norwegian law. Attempts shall be made to resolve any disputes by negotiation or voluntary mediation. In the event such attempts do not succeed within one month after negotiations have been requested, the dispute may be brought before the Trondheim District Court [tingrett].

14
Liability

14.1
Each Consortium Participant is itself liable for losses or damage ensuing from its own actions.

14.2
Each Consortium Participant shall report to the Project Owner any claim for indemnification or the like related to the project or sub-projects that has been filed against Consortium Participants.

14.3
A Consortium Participant is not liable for indirect loss or damage it has caused to another Consortium Participant unless this is intentional or is caused by gross negligence.

15
Signature

The agreement has been signed in ...copies. Each of the Consortium Participants will keep one copy. 


Institution/enterprise 1
Date of signature

Signature


Institution/Enterprise 2
Date of signature

Signature


Institution/enterprise n
Date of signature

Signature

APPENDIX 1:
THE CONTRACT BETWEEN THE RESEARCH COUNCIL AND THE PROJECT OWNER

APPENDIX 2:
The Consortium Participants' interest in and competence related to participation in the Project.

APPENDIX 3: 
The individual Consortium Participant's obligations to the consortium to perform research activity and/or provide financial resources in accordance with the Project Description and Funding Plan for the Project

APPENDIX 4:
Background to the Project in the form of material contributions and Intellectual Property Rights brought to the project by the individual Consortium Participant

NTNU:

Consortium Participant(s):

APPENDIX 5:
List of affiliated participants

APPENDIX 6:  Description of the individual Consortium Participant's defined area of use in this Project

DECLARATION IN CONNECTION WITH PARTICIPATION IN A CONSORTIUM COLLABORATION WHERE NTNU IS THE PROJECT OWNER

1.
This declaration applies to my future participation as an NTNU employee in the Collaborative Research Project:…………………………………………………………………………..………………………………………………………………………………………


(fill in the project's name and, if applicable, its acronym), 


see the definitions of collaborative and commissioned research respectively in the general terms of contract for activity funded on a sponsorship or commission basis (BOA) at NTNU. 

2.
In accordance with this, I declare that:

a)
I will treat all information that I receive during the Project with caution and will respect the declaration of confidentiality assumed in NTNU's contract with the Sponsor. This declaration of confidentiality applies to all, including companies in which I own shares or am a member of the Board. This also applies after I have completed my participation in this Project.

b)
I will not participate in or run operations in disloyal competition with NTNU as a party to the contract.

c)
I accept that any potential rights that I might have to Project Results are transferred to NTNU as a party to the contract. However, this does not restrict any rights that I have regarding publication in scientific journals, professional meetings and conferences, non-academic articles and the like.

3.
This document shall be considered an additional document to my contract of employment with NTNU. 


Otherwise, the conditions in my present contract of employment with the university apply fully.

Trondheim,

/
- 20XX

……………………………………………..

(signature)

……………………………………………..

(employee’s name and title)

� In some cases it would be unreasonable for NTNU to demand all ownership rights to Project Results that are generated together with the Sponsor. If the Sponsor has contributed with personnel resources and not only funding in the project, it should be considered if this regulation can be replaced by a joint ownership regulation. If this is desirable, contact the legal advisors at NTNU to formulate a joint ownership regulation.
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